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countkrstatement of the case 

Appellant is bringing this appeal from an order of the 
District Court for the District of Columbia which denied, 
after a hearing, his motion for a new trial based on newly 
discovered evidence. An indictment filed in the District 
Court charged, in the first count thereof, that on or about 
October 4, 1950, within the District of Columbia, William 
L. Dwyer, Edward E. Wallace, Edward F. Howard and 
Donald H. Saunders assaulted Simpson Poythress with 
intent to take and carry away goods and property from 
him (D.C. Code (1940) § 22-501), and in the second count 
charged that on or about October 4, 1950, within the Dis 7 . 
trict of Columbia, the same four individuals used the auto¬ 
mobile of Douglas E. Mackall without his consent. (D.C. 
Code (1940) ^ 22-2204). Defendant Wallace entered a plea 
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of guilty to both counts (JA. 2) but Dwyer, Howard and 
appellant pleaded not guilty (E. 32)^ (Criminal Case No. 
1631-50). 

• The evidence introduced at the trial by the Government 
included the testimony of Douglas S. Mackall (Tr. 26-43), 
the owner of a restaurant located at 1228 Wisconsin Avenue, 

I _ ' 

N. W., Washington, D. C., who stated that between 4:00 
and 5:00 pjn. on October 4, 1950, he had parked his 1950 
Hudson automobile, bearing Ohio tags, on a parking lot 
across the street from his restaurant without giving any¬ 
one permission to use it and that it was missing when he 
returned to the parking lot at approximately 2 ;00 a.m. (Tr. 
27-28, 39). Witness Mackall further stated that he had 
served the three defendants in his restaurant prior to Octo¬ 
ber 4,1950, and that they, together with Wallace, came into 
his place of business between 10 KX) and 11KX) that evening 
(Tr. 28-29). He refused to serve beer or coffee to them on 
the ground that they were intoxicated (Tr. 36, 38), where¬ 
upon the four walked out together (Tr. 29, 42-43). The 
witness testified that on the next day at Number Seven Pre¬ 
cinct defendant Dwyer admitted stealing the car, picking np 
Wallace, Howard and appellant in front of the Mackall’s 
restaurant, driving to his brother’s house to get a gun, and 
holding up the gasoline station (Tr. 29,32,34-35,42).* Sub¬ 
sequently, the witness stated, he saw and recognized appel¬ 
lant at the court house at Grand Jury and that appellant 
told him in the presence of Officer Crandall and Officer 
Davis * that he does not remember anything after drinking 
“sneaky pete”^ and taking “yellow jackets”® in the wash 

' Appellant entered a motion to sever the prosecution (E 33-34) 
which was denied by the trial court (Tr. 10). 

2 Witness Mackall testified that detective D’Ambrosio and 
another detective were present when this confession took place at 
Number Seven (Tr. 30^1) but that nothing was said by either 
detective to Mackall about Dwyer being the thief (Tr. 34-^). 

* Witness Mackall states that these two officers did not say any¬ 
thing to him at the Grand Jury (Tr. 34). 

* Witness Mackall describes this as a cheap grade of wine (Tr. 41). 

® Appellant describes these as capsules filled with a powdered 

variety of sedative (Tr. 147-148). 
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room at Pete’s Tavern ® with defendant Dwyer, defendant 
Howard and Wallace. (Tr. 33, 40) ^ Witness Mackall also 
stated that he did not see defendant Howard from the night 
of the crime nntil the day of the trial (Tr. 43). 

Simon Poythress (Tr. 43-69), station manager of a gaso¬ 
line station located at 488 Maryland Avenue, S. W., in 
Washington, D. C., testified that he was alone at the station 
around midnight on October 4, 1950, when a 1949-1950 
model Hudson bearing Ohio license plates pulled alongside 
the station windows with four men in it. Two men then 
entered the office and one of them, who was masked and 
carried a rifle, said: “This is a stick-up. Put your money 
on the counter'and then said: * ‘ Don't touch the drawer. I 
will shoot you." Further action was prevented when the 
driver of the car began to vigorously sound the horn and 
the two men ran out to drive away. (Tr. 44-46,51,55,57, 64, 
69).* At the trial he definitely identified defendant Dwyer, 
whom he had seen before in the station, as being the driver 
of the automobile used by the criminals. (Tr. 45, 50, 58-59, 
65-67). The witness further stated that he saw defendant 
Dwyer at Number Seven Precinct station house on October 
5, 1950, when, in the presence of Officer Crandall and a de¬ 
tective, Dwyer related the occurrence precisely as it hap- 

® Witness D’Ambrosk) described the address of Pete’s Tavern as 
3240 M Street, N. W. (Tr. 77). 

^ Witness Mackall testified that he has known appellant for about 
two and one-half months and seen him plenty of times during that 
period and, as far as he knew, appellant’s reputation for integrity 
and veracity was “good”. (Tr. 37). The witness stated that he 
knows appellant was involved because of the statement made by 
defendant Dwyer (Tr. 34-35, 41). 

® Witness Poythress testified that the two men walked straight 
and did not appear to be intoxicated but that it “all happened in 
a minute” (Tr. 52, 55). This testimony is consistent with that of 
witness Mackall, who testified that they ^‘walked” in and out of 
his restaurant almost two hours prior to the holdup. Witness 
Mackall testified that they were too intoxicated to be served more 
liquors. (Tr. 36-38). He did not say that they were staggeringly- 
drunk and they had almost two hours in which to sober up before 
attempting the robbery. See also witness Crandall who testified 
that witness Mackall told him on November 10, 1950, when the 
four defendants left his restaurant they were all on their feet walking 
(Tr. 96-97). 
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pened (Tr. 47-48, 52, 57, 64). He identified defendant How¬ 
ard as the masked man who entered the station holding the 
rifle ® and Wallace as his criminal companion (Tr. 46, 65) 
and stated that he saw and identified these two men to¬ 
gether with defendant Dwyer on October 6, 1950, at Police 
Headquarters, where they told the same story that defend¬ 
ant Dwyer had told on the previous day (Tr. 47-48, 52, 
54-55, 57, 64). Witness Poythress testified that he could 
not identify the fourth man who was sitting in the shadows 
in the front seat of the car (Tr. 58, 65). The witness was 
notified about two weeks before the trial that appellant, 
whom he had never seen before, was in custody and the* 
witness came to the arraignment to identify him (Tr. 56, 
62). After the arraignment, appellant admitted to the wit¬ 
ness that he had been with the other defendants at 10:00 
pjn. on the night the crime took place but he claimed to have 
been drinidng and to have no memory of what happened 
thereafter (Tr. 48, 60, 62-63). Witness Poythress stated 
that he knows from the admissions of appellant and from 
the statements of the othen defendants that appellant was 
the fourth man involved in the hold-up (Tr. 59). 

William Ira Wheeley (Tr. 69-76), employed at the serv¬ 
ice station at the time the hold-up took place, testified that 
he went to work at about 11:55 p.m. on the night in question 
and that as he came around the building, he saw a car drive 
up. When he came into sight the driver started to blow the 
horn and a man ran out and jumped in the back seat. A 
second man emerged carrying a gun which he pointed at the 
witness and then got into the back seat of the automobile. 
There were two other men in the front seat but witness 
Wheeley could not identify any of them. (Tr. 70-76). 

Pasquale John D’Ambrosio (Tr. 77-91), a detective at¬ 
tached to Number Seven Precinct, testified that he received 
a telephone tip conceiming the stolen automobile and nam¬ 
ing Wallace, Dwyer, Howard and appellantas the culprits. 

•Witness Poythress identified Government’s Exhibit No. 1 as 
being the rifle used by defendant Dwyer during the perpetration 
of the attempted hold-up. (Tr. 48-50, 61). 

^•Witness D’Ambrosio testified that he knew Dwyer, Howard 
and Wallace but that he did not know appellant too well, having 
seen him in several places in Georgetown (Tr. 86-87). 
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The witness checked the teletype sheets and found that a 
car resembling the stolen one had been used in a hold-up 
but had since been recovered so he went to see his tipster 
for more information. (Tr. 84-87, 89). Defendant Dwyer 
was arrested by the witness at 10:30 a.m. on October 5,1950,^^ 
at which time Dwyer admitted his criminal actions and im¬ 
plicated Howard, Wallace and appellant “ (Tr. 77). At 
the precinct Dwyer pointed out witness Poythress as the 
man they tried to hold up and again related events which 
took place on the prior evening (Tr. 79, 82-83, 87) and wit¬ 
ness Poythress identified Dwyer (Tr. 88-90). The witness 
said that Wallace was arrested at precinct Number Three 
on October 5, 1950, where he admitted the crimes (Tr. 80, 
82) and that the robbery squad took Howard into Number 
Seven at 9:00 p.m. on the same evening (Tr. 80-83).^* 

Edwin B. Crandall (Tr. 91-104, 140-143, 158-160), detec¬ 
tive sergeant attached to the Robbery Squad, testified that 
on October 5, 1950, he saw defendant Dwyer identify wit¬ 
ness Poythress as the gas station attendant (Tr. 91-92). 
On the following morning the witness was present when 
Wallace and Howard identified witness Poythress and told 
of their respective roles in the attempted robbery (Tr. 94, 
100-101,103). Witness Crandall saw appellant on Novem¬ 
ber 10,1950, in the line-up room and heard appellant relate 
that he had been drinking and had taken the yellow jackets “ 
and that he remembered nothing after throwing a wine bot¬ 
tle away at Peters in Georgetown until he woke up in a 
friend’s car the next morning (Tr. 94-95, 141-142,158-160). 


Appellant testified that he left Dwyer in front of Pete’s around 
10:00 (Tr. 146). 

Witness D’Ambrosio testified that he went by appellant’s room 
after arresting Dwyer but appellant was gone (Tr. 78). 

12 Witness D’Ambrosio testified that Howard told the oflScers: 
‘‘Yes, if they kept their mouths shut, we wouldn’t have been in Ibis”, 
referring to Dwyer and Wallace (Tr. 81). 

1^ Witness Crandall testified that Dwyer told him that the rifle 
which was used in the hold-up was at 912 Eye Street, N.W., and 
that he went to the address and obtained the gun (Tr. 92-93). 

1® Witness Crandall testified that none of the other defendants 
had mentioned the yellow jackets prior to this time (Tr. 103). 
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Captain Otto Fnss (Tr. 161-165) in charge of the Bobbery 
Sqnad, testified that he arrested defendant Howard on 
October 5, 1950, and that Howard admitted to taking part 
in the attempted hold-np after being confronted with Dwyer 
(Tr. 161-165). 

The evidence introduced on behalf of the three defendants 
included the testimony of defendant Edward Howard (Tr. 
111-138) who testified that he was drinking wine and 
beer^^ at Pete’s Tavern with Wallace, Dwyer and appel¬ 
lant on October 4, 1950. They left there when they were 
refused service and went to Mackall’s restaurant where they 
were also refused. The four separated after the witness 
and Wallace had food at a hamburger shop and then Howard 
went home in a cab (Tr. 111-115, 123-125), where he was 
awakened by his common-law wife around 11:30 p.m. (Tr. 
116,128-131).^* Howard denied participating in the crimes 
(Tr. 122, 137) and denied that he had admitted to guilt on 
any prior occasions. (Tr. 117-126,132-137). 

Donald Saunders (Tr. 143-157), the appellant, testified 
that he and defendant Dwyer had been drinking at Pete’s 
all day when they joined Howard and Wallace in a booth 
about the time it was getting dark.“ They went to the wash 
room where the four of them finished a fifth of wine which 
Howard and Wallace had with them (Tr. 151) and took some 

Defendant Howard admitted to being convicted of storebreak¬ 
ing in Arlington, Virginia (Tr. 123, 137). 

Defendant Howard tekified that (Tr. 112): 

Q. What were you and the other three men doing at Pete’s? 

A. Drinking. 

Q. What were you drinking? 

A. Wine and b^. 

Q. Did you take any other stimulant during the time you 
were there? 

A. I couldn’t rightly say, no, sir. * * * 

1® Irma Wmtermyer, the witness’ common-law wife appeared in 
court on the first day but was not in court when she was called to 
the stand (Tr. 138, 189). 

“Appellant, who had not been working for three months, and 
was broke, tekified that all the beer he consumed that day was 
given to him because Pete repaid them with beer for doing odd jobs, 
and others, including Howa^ and Wallace also treated them (Tr. 
147, 149-150). 
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^‘yellow jacket*’ capsules.^ Appellant testified that he 
remembers nothing from the time he threw the empty wine 
bottle into the trash can until he and Dwyer woke up in an 
automobile near Washington Circle. The owner drove them 
to the place where he worked, where they fell asleep again 
until around 10:00 a.m. Appellant left Dwyer at Pete’e,“ 
borrowed some money and hitch-hiked to his home in Day- 
ton, Ohio (Tr. 144-148, 150-157) where he was arrested. 

The court (Tr. 201-212), after defining an assault (Tr. 
2Q3, 207) and the crime of unauthorized use of an auto¬ 
mobile (Tr. 203) instructed the jury, inter alia, as follows 
(Tr. 209-210); 28 

The testimony in this case has indicated that the de¬ 
fendants had been drinking. The question is raised 
as to whether their intoxication constitutes a defense 
to these charges. Voluntary intoxication is not gen¬ 
erally a defense for the commission of a crime, but it 
may be if the defendant is so intoxicated that he could 
not have the specific intent required by the statute to 
find the offense charged. 

The Court of .Appeals in this District has ruled that 
voluntary intoxication is no defense to the crime of 
unauthorized use of a vehicle, because no specific intent 
is required, and consequently voluntary intoxication is 
no defense to the second count of the indictment re¬ 
turned in this case. 


8® Appellant testified that he took two, three or four of them 
and that they were passed around in the crowd (Tr. 151-153). Cf. 
Defendant Howard to the effect that no other stimulant was taken 
during the evening. (Tr, 112; Note No. 17, supra). - 

21 Defendant Dwyer, who was appellant’s, roommate (Tr. 157), 
did not take the stand and did not enter any defense on his behalf. 

88 Witness D’Ambrosio testified that he arrested Dwyer in Pete’s 
at 10:30 ajn. (Tr. 77). 

88 The court also instructed the jury on statements of compel 
(Tr. 201); jury does not inflict pimishment (Tr. 201); the indict¬ 
ment (Tr. ^-203) presumption of innocence and burden of proof 
(Tr. 203-204); jury judges the credibility (Tr. 204-205); defendants 
taking the stand and not taking the stand (Tr. 205-206); admis¬ 
sion by Howard of a prior conviction (Tr. 206-207); accomplices 
(Tr. 207-208); flight by appellant (Tr. 208-209) ; evidence of 
appellant’s good character (Tr. 210, 211); prejudice, bias, ill-will 
and sympathy (Tr. 211). 
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Intent is the essence of all crimes. As I have defined 
the crime of assault with intent to commit robbery to 
yon, jron have observed that the intent to commit rob¬ 
bery is an essential part of the crime and mnst be 
proved by the Government Consequently, if yon find 
that any defendant or all of the defendants were so 
intoxicated or so under the influence of this yellow 
sedative which the defendants, one or more, testified 
they had been taking that they could not have the req¬ 
uisite intent to commit the crime, you must find that 
defendant or those defendants not guilty of the crime 
of assault with intent to commit robbery. 

The question of whether they were under the in¬ 
fluence of alcohol or narcotics to such an extent that 
they could not have the intent to commit robbery in 
this case is a question of fact which you must deter¬ 
mine upon the basis of all the evidence that has been 
presented to you. 

You are charged that unless you find substantial evi¬ 
dence of facts which exclude every reasonable hypo¬ 
thesis but guilt, or if the evidence taken as a whole is as 
consistent with innocence as with guilt, then you must 
return a verdict of acquittal for the defendants. 

You are further charged that if you have any rea¬ 
sonable doubt about any material point or question 
in the case, Ihen you must resolve such doubt in favor 
of the defendants. 

You are charged that if for any reason the specific 
intent to commit robbery has not been proven to you 
beyond a reasonable doubt, you must bring in a ver¬ 
dict of acquittal for the defendants in whose favor 
you find the reasonable doubt. 

The jury found appellant, Dwyer and Howard guilty as 
charged on both counts (Tr. 212-213) and, after the case was 
referred to the Probation Officer (R. 35), they were, on De¬ 
cember 11,1950, sentenced by the court to serve from two to 
six years on the first count and from one to three years on 
the second count, with the terms to run consecutively (R. 
36). Appellant is presently confined in the Federal Re¬ 
formatory at Lorton, Virginia. 

Several months later, on April 11, 1951, appellant was 
examined by Dr. Frmik S. Caprio, a practicing psy¬ 
chiatrist, and, on April 30,1951, he filed a motion for new 
trial in tiie District Court (R. 37-38) in which it is claimed 
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that certain affidavits made by the mother ^ aiid the father 
of appellant, together with the results of the psychiatric ex¬ 
amination^ constituted newly discovered evidence suffi¬ 
ciently important enough to warrant a new trial Rule 33, 
Federal Rules of Criminal Procedure. 

A hearing was held on the motion on June 1,1951, in the 
District of Columbia at which time Dr. Frank S. Caprio, 
Catherine S. Porter and appellant appeared and testified. 
Dr. Caprio testified (J.A. 8-12) that he believes appellant 
is, and was prior to six months ago, suffering from a condi¬ 
tion known as psychoneurosis associated with emotional 
instability and poor judgment, inability to have made a past 
social and economic adjustment (J.A. 8) and stated: 

(J.A. 9) A. • • • I believe that he suffered from 
acute alcoholic intoxication, and under those circum¬ 
stances his amnesia would 1^ complete * * *. 

Q. Would he, then. Doctor, be able to consciously, 
while suffering under this condition, be able to formu¬ 
late an intent to carry out a specific purpose? 


The mother’s affidavit alleges that on two different occasions, 
the dates of which are not given, appellant could not remember 
where he had been the night before or how he had come home. 
The mother says, as to one incident, that . . when I asked him 
about it, the next day, he knew nothing about coming home or 
where he had been . . and, as to the oQier, . . The next day, 
I questioned him and he did not remember anything about the 
incident . . .” (R. 40). 

“The father’s affidavit alleges appellant started drinking and 
blacking out at age twelve and blacked out several times since 
thereafter drinking. It is also stated that the father has blacked 
out on occasions. The father states: “When Donald was approxi¬ 
mately twelve years of age, school friends . . . brought him home 
. . . intoxicated. I put him to bed and when I later questioned 
him, he remembered nothing . . “In . . . 1942 ... I missed 
him all day and the next afternoon found him at a skating rink. 
He told me ... he had a few drinks, went to sleep for a while 
. . . He remembered nothing . . “On another occasion, he 
had been in a fight, on being questioned about it the next day, he 
remembered starting out to drmk, nothing about the fight, . . 
“There were several occasions while he was in the Army ... on 
furlough, go out drinking and come home and tell me that he didn’t 
know where he had been the day and night before . . .” (R. 41). 

“A consultation report from Dr. Frank S. Caprio to John J. 
Dwyer, appellant’s attorney, dated April 24, 1951 (R. 39). 
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A. I don’t believe so. 

• • * • ■ • 

A. • • • He is a maladjusted boy but a neurotic 
instead of a psychopath • • •. 

• • • • • 

A. • • • when he had too much to drink, even as 
a boy, somebody had to take him home, and he was 
disoriented. 

• • • • • 

(J.A. 10) A. I think he is more of a neurotic rather 
than a psychopath • • • and b^use of that lone¬ 
someness he has taken to drink, and possibly • • • 
to yellow jackets * • *. 

• • • • • 

(JA.. 11) Q. You are not telling us that you think 
that this man was not able to tell right from wrong, are 
you Doctor? 

A. I think he knows right from wrong, but I don’t 
believe he would know right from wrong under the in¬ 
fluence of large quantities of alcohol, he wouldn’t, and 
I believe there are situations where he would know 
right from wrong, but because of this basic personality 
defect, that I described, he would use bad judgment, 
and instead of adhering to the right would commit the 
wrong out of an illness, out of this neurotic structure 
that he has. 

• • • • • 


Appellant testified that he had been drinking the day 
before the crimes involved took place (J.A. 12) and stated: 

(JA. 12) Q. Do you recall your father when you 
were young ever telling you a^ut lapses of memory 
which you might have had? 

A. Well, a couple of times I’d come home and fixed 
meals for me, food for me, and tell me about it the next 
day and I—^it first didn’t seem right, I couldn’t remem¬ 
ber doing it. 

Q. Did you believe your father when he told you 
these stories • • •? 


u 


A. Well, I had no memory, actually I couldn’t 
believe it. It didn’t seem like it could have been done. 

Q. Were you ever • • • told that you had any 
mental condition? 

A. No, sir. 

(JA. 13) Q. And you knew of none at the time of the 
trial? 

A. No. 


• • • • • 

The Court; * * * were these all occasions when 
you had been drinking? 

A. Yes, sir. 

• • « • • 

Catherine S. Porter, Information Clerk for the Adjutant 
General’s Office (J.A. 13-15), testified that the induction 
physical examination report, dated June 6, 1945, a pre¬ 
discharge report dated November 7,1945, and the discharge 
physical examination dated November 18,1945, all indicate 
that the psychiatric diagnosis of appellant is normal. (J.A. 
14-15). At the conclusion of the hearing, the court deferred 
ruling until the charge to the jury could be studied 
(J.A. 18). 

From the subsequent order of the District Court denying 
the motion for new trial (R. 42-43), appellant now brings 
this appeal (E. 44-46).” 

STATUTES INVOLVED 

District of Columbia Code (1940) § 22-105 provides: 

In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aid¬ 
ing or abetting Ihe principal offender, shall be charged 
as principals and not as accessories, the intent of this 
section being that as to all accessories before the fact 
the law heretofore applicable in cases of misdemeanor 
only shall apply to all crimes, whatever the punish¬ 
ment may be. 


^On November 15, 1951 appellee filed a motion to dismiss the 
appeal because the transcript of the trial proceedings was lacking. 
However, on December 19,1951, it was ordered that the appellant’s 
motion that such a transcript be prepared at the government’s 
expense be granted. 
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District of Colmnbia Code (1940) § 22-501 provides: 

Every person convicted of any assault with intent 
to kill or to commit rape, or to commit robbery, or 
mingling poison with food, drink, or medicine with in¬ 
tent to kill, or wilfully poisoning any well, spring, or 
cistern of water, shall be sentenced to imprisonment 
for not more than fifteen years. 

District of Columbia Code (1940) 22-2204 provides: 

Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be taken, 
used, operated or removed from a garage, stable, or 
other building, or from any place or locality on a public 
or private highway, par^ parkway, street, lot, field, 
inclosure, or space, an automobile or motor vehicle, and 
operate or drive or cause the same to be operated or 
driven for his own profit use or purpose shall be pun¬ 
ished by a fine not exceeding one thousand dollars or 
imprisonment not exceeding five years, or both such fine 
and imprisonment. 

SUMMARY OF ARGUMENT 

Appellant has brought a motion for new trial based on 
newly discovered evidence of an alleged psychiatric condi¬ 
tion. This motion was denied because the court found that 
the trial court had given complete instructions on the essen¬ 
tial question of intoxication and intent and held that the 
verdict of the jury should not be disturbed by a new trial. 
Appellant maintains that such action of the lower court was 
an abuse of discretion and that the denial of the right to sub¬ 
mit the proposed evidence to a new jury is a denial of his 
constitutional right to due process of law. 

However, a review of the record reveals that the so-called 
“newly discovered evidence’’ was known to appellant at the 
time of his trial, that he has not explained why he did not 
then introduce it, that it is merely cumulative, and that its 
nature is such as will not cause an acquittal at a new trial. 
Hence, the trial court did not abuse its discretion when it 
denied the motion. 
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ARGUMENT 

I 

The Trial Court Did Not Abuse Its Discretion in Denying the 
Motion for New Trial Because the Facts Sought to Be 
Presented at New Trial Were, in Fact, Within the Knowledge 
of Appellant at the Time of the Trial and Is Not Newly- 
Discovered Evidence 

In accordance with the well-established rules of law of 
this jurisdiction, the action of a trial court on a motion for 
new trial will not be reviewed by this Court on appeal be¬ 
cause such motion is ordinarily addressed to the sound dis¬ 
cretion of the trial court.“ However, this Court, in Hamilton 
V. United States, (1944) 78 App. T>. C. 316 at 319,140 F. 2d 
679,^ has said that: 

• • • A motion for a new trial based on newly dis¬ 
covered evidence rests on a different basis. In such a 
case the newly discovered evidence does not appear on 
the record supporting the judgment, and the o^y pos¬ 
sibility for review of the court’s ruling lies in an appeal 
from the denial of the motion for a new trial. There¬ 
fore, it is a settled rule of this court that the refusal to 
grant a new trial on the ground of newly discovered evi¬ 
dence may be ground for reversal where an abuse of 
discretion appears. • • • 

Appellant has brought a motion for a new trial based on evi¬ 
dence which he alleges is newly discovered. This Court has 
recently held, in Thompson v. United States, 88 App. D. C. 
235,188 F. 2d 652, that: 

• • • To obtain a new trial because of newly dis¬ 
covered evidence (1) the evidence must have been dis¬ 
covered since the trial; (2) the party seeking the new 
trial must show diligence in the attempt to procure the ' 
newly discovered evidence; (3) the evidence relied on 
must not be merely cumulative or impeaching; (4) it 


2® See: Fook v. United States, (1947) 82 App. D.C. 391, 164 F. 
2d 716, cert, denied 333 U.S. 838; Higgins v. United States, (1946) 
81 App. D.C. 371, 160 F. 2d 222, cert, denied 331 U.S. 822. 

See also: McDonnel v. United States, (1946) 81 App. D.C. 123, 
155 F. 2d 297. 
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must be material to the issues involved; and (5) of sncb 
nature that in a new trial it would probably produce an 
acquittal • • •. 

A study of the record in the instant case will reveal that the 
trial court did not abuse the discretionary power vested in 
it when it denied appellant the privilege of a new trial be¬ 
cause the so-called newly discovered evidence was known to 
appellant at the time of the trial and, due to its cumulative 
nature, would not produce an acquittal in a new triaL 
Even if it is assumed that appellant was intoxicated at the 
time herein concerned, the record of the trial and the record 
of the hearing conducted on the motion for new trial clearly 
indicate that appellant knew of his tendencies to “pass-out’’ 
after he had over-indulged in alcoholic beverages. In the 
affidavits submitted by the parents of appellant in support 
of the motion for new trial, it is stated that on each instance 
when appellant encountered difficulties as a result of 
drunkenness, his mother (see Note #24, supra) or his father 
(see Note #25, supra) discussed the affair with him at a 
subsequent time and a fair construction of these affidavits 
in favor of appellant leads to the inevitable conclusion that 
appellant knew the effect that excessive alcohol had upon his 
physical and mental system. 

In a similar case. Hill v. United States, (1903), 22 App. 
D. C. 395 at 412, tMs Court has said; 

• • • It is not apparent, however, how the facts 
stated in these affidavits, supposing them to be true as 
stated, can be regarded as newly discovered; as the 
matters referred to consist of declarations and conver¬ 
sations of the accused himself. He does not swear that 
the things stated were unknown to him; nor does he 
swear that he did not know, at the time of the trial, by 
whom such declarations and conversations could bie 
proved. It would simply be the baffling of justice and 
the result of a solemn trial, to allow the judgment to be 
disturbed upon any such matter as that stated in these 
affidavits. But the motion (to vacate the judgment) is 
in its nature and essence a motion for a new trial; and 
it is well settled that the denial of a motion for new trial 
is not the subject of review on appeal. It is a matter of 
discretion in the court below, and therefore not review- 
able in an appellate court (parenthesis added) • • • 


/ 
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In this case the trial court did not deny the motion for new 
trial solely on the basis of the supporting affidavits.®® A 
hearing was conducted at which time appellant appeared 
and testified that he remembered conversing couple 
times’’ with his father about lapses of memory after he had 
been drinking (J. A. 12-13). Appellant thereby, in effect, 
told the lower court that he knew that he had ‘‘blacked out” 
on previous occasions, that he had discussed such events 
with the affiants and that this information is not newly 
discovered evidence within the meaning of the prescribed 
rules. 

However, appellant is not basing his motion for new trial 
merely on his own testimony and on the affidavits of his 
mother and father. In addition, a doctor of medicine testi¬ 
fied at the hearing on the motion for new trial and appellant 
contends that such testimony constitutes newly discovered 
evidence of a mental condition®^ of sufficient importance to 
warrant a new trial. Appellant has been careful not to 
allege that he is of unsound mind or was insane at the time 
the criminal acts here concerned took place.®® He asks for 
a new trial for the sole purpose of placing before the jury a 
new interpretation on his alleged drunken condition at the 
time involved.®® Such new trial should not be allowed and- 
the trial court did not abuse its discretion in denying the 
motion. 


Hamilton v. United States, supra, cited in Appellant’s Brief at 
p. 3 is not in point because in that case a hearing was not conducted 
on the motion. 

Dr. Frank S. Caprio testified that, in his opinion, appellant is 
suffering from “ * * * psychoneurosis associated with emotional 
instability and poor judgment, inability to have made a past social 
and economic adjustment * * (JA. 8). Dr. Caprio also 
stated that, based on appellant’s history as given to him by appel¬ 
lant, a second diagnosis would have been, on the day of his arrest 
or thereabouts, “ • * * acute pathological intoxication, alcoholic, 
associated with amnesia • * (JA. 8). 

^District of Columbia Code (1940) §24-301. 

Appellant cannot utilize the pro-risions of the District of 
Columbia Code (1940) §24-501 et seq. pertaining to acute alco¬ 
holism because such provisions apply only to cases before the 
Municipal Court. Congressional Record, 80th Cong.,- 1st Sess., 
Vol. 93, part 8, p. 10476. 
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Appellant alleges that he has been the victim of drink even 
during his tender years. He further alleges that he has 
‘ ‘ blacked-out ^ ^ after over-indulging in alcohol. These facts 
and the conclusions to be drawn therefrom, regardless of the 
psychiatric terms applied thereto, were in his own peculiar 
knowledge at the time of his trial Appellant should have 
brought them before the jury and he has not explained why 
he did not do so. He cannot, therefore, be heard now to 
claim that the evidence which he here seeks to have con¬ 
sidered as “newly discoveredbecause it was discovered 
before, rather than since, the trial. Thompson v. United 
States, supra. 

n 

The Trial Court Did Not Abuse Its Discretion in Denying the 
Motion for New Trial Because the Evidence Son^t to Be 
Presented on New Trial, Even If It Is Assumed to Be Newly 
Discovered, Is Merely Cnmnlative and Is Not of Snch a 
Nature as to ProbaUy Produce a Verdict of Acquittal for 
Appellant on New Trial 

. The first question that the jury in this case had to decide 
was whether appellant was with the other accused men on 
the night in question. Witness Mackall testified that ap¬ 
pellant, Dwyer and Howard, together with Wallace, left his 
restaurant in a group. Witness Poythess and Witness 
Wheeley testified that four men came into the gasoline sta¬ 
tion in an automobile resembling the one stolen from wit¬ 
ness Mackall. Appellant testified that he was with Howard, 
Wallace and Dwyer before the criminal acts took place. He 
further testified that he was with Dwyer the next morning 
and that he left him at Pete’s a very short time before 
Dwyer was there arrested. The jury, by its verdict, has 
indicated that it believed that appellant participated in the 
two crimes involved and the evidence which appellant now 
seeks to present will not affect such verdict. 

The second question before the jury was whether appel¬ 
lant was intoxicated at the time the crimes took place. Ap¬ 
pellant introduced no evidence, other than his own testi¬ 
mony, that he was in Pete’s Tavern all day. He alone 
testified that he had been drinking throughout the day and 
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that he had taken the yell6w capsules.*^ Appellant stated 
that he was without funds and that someone else had given 
him all that he had consumed during that day ” On the 
other hand, evidence was introduced to show that the four 
accused men, including appellant, ‘‘walked'^ out of Mack- 
all’s restaurant and that, two hours later, the two men who 
entered the gasoline station gave no indication of being 
intoxicated and the man in the front seat beside the driver 
was sitting upright. Therefore, the jury could have deter¬ 
mined, on the basis of such conflicting testimony, that ap¬ 
pellant was not intoxicated and was committing perjury 
when he testified that he could not remember what had hap¬ 
pened after he left the washroom in Pete’s Tavern. In such 
case, introduction of the proposed evidence would not result 
in an acquittal for appellant at a new trial because such evi¬ 
dence merely tends to interpret the facts and would not 
show whether appellant was or was not intoxicated at the 
time in question. The jury is the sole trier of the facts and 
is the sole judge of the cre^bility of the witnesses, including 
the accused. Beck v. United States, (1943) 78 App. D. C. 10, 
140 F. 2d 169. The jury in this case obviously did not be¬ 
lieve the testimony of appellant and neither would another 
jury on new trial. 

If, however, the jury considered appellant to have been 
intoxicated, the third question before it was whether he was 
so intoxicated as to be incapable of forming the intent nec¬ 
essary to commit the two criminal acts in issue. Due to the 
distinct differences between these two crimes they will be 
considered separately herein below. 

a. As to the imauthorized use of the automobile of uM- 
ness Mackall: The evidence which appellant seeks to intro¬ 
duce on new trial is merely cumulative in that it tends to 
show that appellant was intoxicated, a fact which he sought 

“ Defendant Howard apparently contradicted him on this aspect 
of the case when he said that no other stimulants were taken by 
the group (See Note #17, sicpra), 

*®The jury could infer, there being.no evidence on the amount 
of alcohol consumed by ap^llant other than his own indefinite 
testimony, that a man without a job would not be given enough 
free beer in one day to make him intoxicated. 
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to demonstrate at the first triaL This Court has recently 
held that a new trial will not be granted so that mere cumu¬ 
lative evidence may be presented. Lawrence v. United 
States, Nos. 11210 and 11243, decided April 10, 1952. In 
addition, the nature of the proposed evidence is not such as 
will produce an acquittal in a new trial®® since appellant 
intends to use it to prove an absence of intent on his part to 
use the automobile of witness Mackall without authoriza¬ 
tion. This Court has held, in Proctor v. United States, 
(1949) 85 App. D. C. 341, 177 F. 2d 656, that voluntary 
drunkenness is no defense to this offense since it involves 
only a general intent which may be presumed from doing 
the prohibited acts. The jury in this case, acting under 
proper instructions, found from the evidence that appellant 
had the necessary general intent, whether it found that ap¬ 
pellant was intoxicated or not, and the trial court did not 
abuse its discretion in denying the motion for new trial. 

b. As to assault with intent to roh: In order to maintain 
a conviction of this crime, a specific intent must be estab¬ 
lished beyond a reasonable doubt. Appellant contends that 
the proposed evidence will show that he lacked such intent. 
A review of this evidence conclusively proves to the con¬ 
trary. It is merely cumulative as to the issue of intoxication 
since none of the proposed witnesses can testify as to 
whether appellant was intoxicated on the night in question. 
The jury was the sole judge of the credibility of appellant 
and this so-called newly discovered evidence will not produce 
an acquittal at a new trial since the jury, acting under 
proper instructions, clearly did not believe the testimony of 
appellant. 

The evidence is likewise cumulative on the issue of spe¬ 
cific intent. Appellant introduced no evidence on the issue 
of intent other than his own testimony. At the hearing on 
the motion for new trial. Dr. Caprio testified that if appel¬ 
lant were intoxicated®^ and if he were suffering from a 


Thompson v. United States, supra. 

®^ Dr. Caprio could not, of course, testify as to whether appellant 
was intoxicated at the time in que^on. 
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neurosis “ it would be unlikely that he could form a specific 
intent (J.A. 9). However, a study of the testimony of the 
doctor also reveals that he stated that appellant is mal¬ 
adjusted,*® (J.A. 8), spoiled, lonesome and shy (J.A. 10) ^ 
and that “ * * * there are situations where he would know 
right from wrong but because of this basic personality de¬ 
fect • • • he would use bad judgment, and instead of 
adhering to the right would commit the wrong out of an 
illness • • (J.A. 11). Whether appellant used bad 

judgment and committed the wrong was the precise question 
before the jury. It received fair and proper instructions on 
the issues of intoxication and intent from the court and it 
decided, after hearing all the evidence, that appellant was 
guilty of wrongdoing and should be punished in accordance 
with the law. The proposed evidence is cumulative and is 
of such nature that it will not produce an acquittal at new 
trial. Holloway v. United States, (1945) 80 App. D. C. 3 at 
5,148 F. 2d 665, cert, denied 334 IJ.S. 852. The trial court 
did not abuse its discretion in denying the motion made by 
appellant. 

CONCLUSION 

Wherefore, it is respectfully submitted that the order of 

the District Court should be affirmed. 

% 

Chabi;bs M. Ibeian, 

United States Attorney, 
Joseph M. Howabd, 

Gbacb B. Stipes, 

Lewis A. CABBonL, 
Assistant United States Attorneys, 

** See Note #31, swpra. 

*® See: United States v. Woodward, (1853) 2 Hayward and Ha^l- 
ton (D.C. 119, where a new trial was denied when p^itioner sou^t 
to show, inter alia newly-discovered evidence on insanity due in 
part to “disappointment in love and religious enihusiasm.’^ 

Dr. Caprio also testified that when appellant, as a boy, became 
intoxicated “somebody had to take him home’^ (JA. 9). This is a 
sad commentary on a misspent youth, but it was scarcely determina¬ 
tive of the issues before the trial court. 
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